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August 16, 2004

Jim Bossenmeyer, CMS

Center for Medicare Management, Hospital and Ambulatory Group
Mail Stop C5-01-14

7500 Security Boulevard

Baltimore, Maryland 21244-1850.

RE: PUBLIC COMMENT: MMA Section 1011 Proposed Implementation Plan

Dear Mr. Bossenmeyer:

As a preliminary matter, HRA commends CMS’ noble effort to provide much-
needed funding for medical care rendered to undocumented and other specified aliens. It
is a basic fundament to social justice that individuals seeking emergency care should be
provided care, regardless of ability to pay, regardless of nationality. While federal law
mandates hospitals and physicians provide such care, reimbursement for such care has,
historically, been a legislative afterthought. The general intent in submitting this public
comment is to provide sensible direction in connection with the implementation approach
for section 1011, focusing primarily on a system of reimbursement which is fair to
hospitals, physicians and ambulance services alike, in conjunction with the legislative
intent of section 1011. In particular, this public comment focuses on the importance of
avoiding payment methodologies which will enable one category of section 1011
beneficiaries (namely, hospitals) from inappropriately diluting section 1011 funds to such
an extent as to eliminate any meaningful opportunity for reimbursement to the other two
section 1011 beneficiaries - physicians and ambulance services.

X. Payment Methodology

Paragraph (e)(2) of section 1011 requires the Secretary to make payments for
“eligible services” which include: “health care services required by the application of
section 1867 [EMTALA] . . . and related hospital inpatient and outpatient services and
ambulance services.”

COMMENT

We believe the payment methodology ultimately adopted by CMS should reflect
the legislative intent of section 1011 to the fullest extent possible. To this end, we
believe common sense dictates that emphasis be placed on EMTALA-related services



(i.e., emergencyservices) Obviously, the legislature recognized that some injuries
requiring emergency services will naturally necessitate hospital inpatient care as well,
and intended for such inpatient services to be reimbursable by specifically identifying
inpatient services as “eligible services.” However, it is well known that costs of hospital
inpatient services dwarf emergency department physicians’ costs. Thus, the fundamental
flaw in CMS’ proposed payment methodology is that it places no limit on inpatient
service claims per patient. The natural consequence of this flawed approach is hospital
inpatient service claims will dilute the limited funds available to such an extent that
emergency room physician and ambulance service reimbursement will be trivial. This is
not what the legislature intended in the Medicare Modernization Act of 2003 (“MMA”™).

Instead, a balanced approach must be adopted which recognizes that section 1011
funds will be exhausted and that the intended recipients of such funding (hospitals,
physicians and ambulance services) should all benefit. There are many ways to limit
section 1011 hospital inpatient service reimbursement so that emergency department
(“ED”) physicians and ambulance services may still benefit without unduly increasing
administrative burden.

RECOMMENDATION

We propose the adoption of one of two payment methodologies outlined below:

I. Capping section 1011 hospital inpatient reimbursement at cost of ED
reimbursement.

We propose that for each eligible patient under section 1001, hospital
reimbursement for inpatient services should be limited to hospitals’ reimbursement for
ED services. This approach reduces hospital incentive to inappropriately admit eligible
patients. Under CMS’s current proposed payment methodology, hospitals will have a
huge incentive to increase inpatient care simply because hospitals will receive much more
reimbursement from such care. The problem, as identified above, is that such a
methodology strips benefit from doctors and ambulance services.

The administrative burden of implementing the capped payment methodology as
herein proposed is negligible. Inpatient services are easily distinguished from ED
services. Simply calculate a hospital’s ED care for each section 1011 eligible patient and
the inpatient care reimbursement is determined. Hospitals will be paid for ED care and
inpatient care, and funds for ED physician and ambulance service will not be unduly
diminished.

2. Time limits.

Another simple way to avoid inpatient hospital claims from unduly diminishing
the finite section 1011 funds is to limit reimbursement for “related services” by the



hospital to services furnished within a specific time frame after stabilization or
admission. As CMS has recognized, this option would reduce payments to hospitals
under section 1011 in those situations in which a few individuals with serious illness
utilize a disproportionate amount of services. Such a limitation is logical because (as
CMS also recognized) in general, the most intensive procedures or services required for
an emergency patient would likely be those furnished during the earliest part of the stay.

Administratively, hospitals would be required to separate costs/charges for
determination of payment from the Fund. We believe that the imposition of this burden
is quite minimal. Furthermore, eschewing a slight administrative burden is no
justification for adopting a flawed payment methodology.

CONCLUSION

The simple reality is that section 1011 funding is limited and will be exhausted.
Accordingly, one section 1011 fund recipient should not benefit at the expense of the
other two. While it is no small task, we believe it is CMS’ responsibility to adopt a
payment methodology that recognizes the need for ED physicians and ambulance
services to receive meaningful reimbursement. The only way to accomplish this is by
limiting reimbursement for hospital inpatient related services.

Please do not hesitate to contact us directly at any time.

Very Truly Yours,

James R. Packer, Esq.

General Counsel
HRA Medical Management, Inc.

3160 Camino Del Rio South, Suite B-100 _ San Diego, CA 9210



